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MURPHY HESSE

TOOMEY & LEHANE LLP

Attorneys at Law

Karis L. North
knorth@mbhtl.com
December 5, 2018

VIA FIRST CLASS MAIL

AND EMAIL (openmeeting@state.ma.us)
Office of the Attorney General

Division of Open Government

One Ashburton Place

Boston, MA 02108

Re: Open Meeting Law Complaint — Ron Alexander v. Natick Board of Selectmen
Dear Sir or Madam:

This firm represents the Town of Natick (“Town”) and its Board of Selectmen (“Board”). In
particular, this correspondence is in response to two Open Meeting Law Complaints (“Complaints”)
filed against the Board by Ron Alexander (“Mr. Alexander”). Pursuant to M.G.L. ¢. 30A, §23(b) a
copy of the documents purporting to be such Complaints dated November 15, 2018 are attached
hereto as Exhibit A." I am responding on behalf of the Board based upon a vote of the Board on
November 26, 2018 in a properly noticed executive session for such purpose, under Exemption 1.

I BACKGROUND

The Complaints concerns Mr. Alexander’s assertion that the Board improperly entered into executive
session at its meeting of October 15, 2018. Complaint #9 alleges that the Board provided insufficient
notice of the executive session by failing to include the name of the nonunion personnel with which it
was negotiating. Complaint #10 alleges that a Board member other than the Chair stated the purpose
for entering the executive session.

/

II. ANALYSIS
A. The Complaint is Untimely.

Pursuant to M.G.L. c. 30A, § 23, all complaints concerning alleged Open Meeting Law violations
must be filed within 30 days of the date of the alleged violation. Here, the deadline to file any
complaint concerning a meeting which occurred on October 15, 2018, was November 14, 2018.
Although Mr. Alexander appeared to sign his complaint forms on November 14, 2018, he did not file

! Mr. Alexander appears to have signed the Complaint forms on October 14, 2018. However, the Complaints were not
sent to the Chair of the Board until the following day, October 15, 2018. Ex. B. The Town’s response is due 14 business
days thereafter, which, in this instance because Town Hall was closed for business on Thursday and Friday November 22
and 23 for the Thanksgiving holiday, is December 7, 2018.
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the Complaints with the Chair of the Board until November 15, 2018. Ex. B. Therefore, the
Complaints are untimely, and should be dismissed.

B. The Complaint is Unsupported by the Facts and the Law and Should be
Dismissed.

The Division has held that a public body is not obligated to respond to an improperly filed Open
Meeting Law complaint. See 11-2-2015 OML Declination (Stoneham Board of Selectmen)
Accordingly, it is unnecessary for the Town to address, or for the Division to consider, the
substantive content of the Complaint. Nonetheless, even if the Division was to consider the
Complaint—and the Town suggests that the Division need not do so—the Board properly entered
into executive session at its October 15, 2018 meeting.

First, the Complaint suggests that the Board did not provide sufficient information in its notice of the
executive session, where the meeting notice listed “Negotiation with non-union personnel” and did
not provide the name of the person. M.G.L. c. 30A, § 21 states, a proper reason for executive session,
under purpose (2), is “to conduct strategy sessions in preparation for negotiations with nonunion
personnel.” The Division’s Open Meeting Law Guide, states:

Generally, a public body must identify the specific non-union personnel or collective
bargaining unit with which it is negotiating before entering into executive session
under Purpose 2. 4 public body may withhold the identity of the non-union personnel
or bargaining unit if publicly disclosing that information would compromise the
purpose for which the executive session was called.

Open Meeting Law Guide, p. 12 (emphasis added).

Here, disclosing the identity of the non-union personnel with which the Board was negotiating would
have compromised the purpose for which the executive session was called. Specifically, as noted by
the Chair when entering into executive session, identifying the non-union personnel would have had a
detrimental effect on the bargaining position of the Board in this negotiation. The Division should
defer to the Board’s finding in this matter, and find no violation occurred.

Second, Mr. Alexander asserts that Board member Richard Jennett stated the purposes for entering
into executive session, rather than the Chair. Upon reviewing the Natick Pegasus video on demand of
the meeting, it is clear what transpired. Mr. Jennett made the Motion to enter into executive session
(which included reciting the purposes for entering into executive session, as per the posted Notice of
the meeting). Thereafter, in compliance with the law, the Chair stated that she reiterated those
purposes, and then made the appropriate findings concerning the purpose for which the executive
session was held.
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The video can be viewed here:
https://videoplaver.telvue.com/player/994DtmGEsiOVDYK331J12BJ72GfeNIpU2/playlists/4738/medi
a/3879187sequenceNumber=36&autostart=Talse&showtabssearch=true

Mr. Jennett made his motion to enter into executive session at 0:52 seconds into the video recording
of the meeting.

Chair Mistrot stated the purposes for entering into executive session and made the requisite finding at
1:42 minutes into the video recording of the meeting.

Because the Chair complied with the Open Meeting Law, no violation occurred.

C. The Remedies Requested Are Not Within the Scope of the Attorney General to
Order.

Mr. Alexander seeks several remedies in the Complaints. He seeks a public statement and an apology
from the Board in an Open Session of a meeting, and he seeks a finding that the alleged violation was
intentional and requests fines to be assessed. Such a public statement and apology is outside the
authority of the Division to order. Concerning any finding of intent to violate the Open Meeting Law,
Mr. Alexander sets forth no facts to support a finding of intentional violation, and in fact since there
is no violation as set forth above, the request for remedies is moot. However, if for some reason the
Division finds a violation, the Committee asserts that any such violation was not intentional, and its
actions were based on a good faith attempt to comply with the law.

According the regulations, the standard for an intentional violation is:

An act or omission by a public body thereof, in knowing violation of M.G.L. ¢. 30A,
§§ 18 through 25. Evidence of an intentional violation of M.G.L. ¢. 30A, §§ 18
through 25 shall include, but not be limited to, the public body member that: (a) acted
with specific intent to violate the law; (b) acted with deliberate ignorance of the law’s
requirements; or (c) was previously informed by receipt of a decision from a court of
competent jurisdiction or advised by the Attorney General, pursuant to 940 CMR
29.07 or 940 CMR 29.08 that the conduct violates M.G.L. c. 30A, §§ 18 through 25.

940 CMR 29.02. Nothing the Board did was a violation of law, and there are no prior adverse
decision regarding this (or any) conduct of the Board.

IIL. CONCLUSION

Accordingly, the Town respectfully submits that the Complaint is untimely and therefore warrants no
further consideration. Even if the Division were to consider the Complaint, the Board properly
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entered executive session under Purpose 2. Accordingly, the Town respectfully requests that the
Division decline any action in response to the Complaint and determine that no violations of the Open
Meeting Law occurred.

Thank you for your review of this response. Please contact me if I can provide any further
information to assist the Division in its review of this matter.

Natick Town Counsel

Enclosures

cc: Ron Alexander, Complainant (via email only)
Diane Packer, Natick Town Clerk (via email only)
Amy Mistrot, Chair, Natick Board of Selectmen (via email only)
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The Commonwealth of Massachusetts
Office of the Attorney General

One Ashburton Place
Boston, Massachusetts 02108

OPEN MEETING LAW COMPLAINT FORM

Instructions for completing the Open Meeting Law Complaint Form

The Attorney General's Division of Open Government interprets and enforces the Open Meeting Law, Chapter 30A of
the Massachusetts General Laws, Sections 18-25. Below is the procedure for filing and responding to an Open
Meeting Law complaint.

Instructions for filing a complaint:

(o}

Fill out the attached two-page form completely and sign it. File the complaint with the public body within 30
days of the alleged violation. If the violation was not reasonably discoverable at the time it occurred, you

must file the complaint within 30 days of the date the violation was reasonably discoverable. A violation that
occurs during an open session of a meeting is reasonably discoverable on the date of the meeting.
To file the complaint:
o Foralocal or municipal public body, you must submit a copy of the complaint to the chair of the
public body AND to the municipal clerk.
o For all other public bodies, you must submit a copy of the complaint to the chair of the public body.
o Complaints may be filed by mail, email, or by hand. Please retain a copy for your records.
If the public body does not respond within 14 business days and does not request an extension to respond,
contact the Division for further assistance.

Instructions for a public body that receives a complaint:

(o]
o
o}

The chair must disseminate the complaint to the members of the public body.

The public body must meet to review the complaint within 14 business days (usually 20-22 calendar days).
After review, but within 14 business days, the public body must respond to the complaint in writing and must
send the complainant a response and a description of any action the public body has taken to address it. At
the same time, the body must send the Attorney General a copy of the response. The public body may
delegate this responsibility to its counsel or a staff member, but only after it has met to review the complaint.
If a public body requires more time to review the complaint and respond, it may request an extension of time
for good cause by contacting the Division of Open Government.

Once the public body has responded to the complaint:

o

If you are not satisfied with that the public body's response to your complaint, you may file a copy of the
complaint with the Division by mail, e-mail, or by hand, but only once you have waited for 30 days after filing
the complaint with the public body.

When you file your complaint with the Division, please include the complaint form and all documentation
relevant to the alleged violation. You may wish to attach a cover letter explaining why the public body's
response does not adequately address your complaint.

The Division will not review complaints filed with us more than 90 days after the violation, unless we granted
an extension to the public body or you can demonstrate good cause for the delay.

If you have questions concerning the Open Meeting Law complaint process, we encourage you to contact the
Division of Open Government by phone at (617) 963-2540 or by e-mail at openmeeting@state.ma.us.



OPEN MEETING LAW COMPLAINT FORM
Office of the Attorney General
One Ashburton Place
Boston, MA 02108

Please note that all fields are required unless otherwise noted.

Your Contact Information:

First Name: Ronald Last Name: Alexander

Address: P.O.Box 81003

City: Wellesley State: MA Zip Code: 02481

Phone Number: +1(617)651-1120 Ext.

Email:  ron.alexander10@comcast.net

Organization or Media Affiliation (if any):  Self

Are you filing the complaint in your capacity as an individual, representative of an organization, or media?

(For statistical purposes only)

[] Individual [ ] Organization [ ] Media

Public Body that is the subject of this complaint:

[x] City/Town [ ] County [ ] Regional/District [ ]state

Name of Public Body (including city/
town, county or region, if applicable): Natick, MA Board of Selectmen

Specific person(s), if any, you allege
committed the violation: All Members

Date of alleged violation: Oct 15,2018

Page 1



Description of alleged violation:

Describe the alleged violation that this complaint is about. If you believe the alleged violation was intentional, please say so and include
the reasons supporting your belief,

Note: This text field has a maximum of 3000 characters.

Summary: The Natick, MA Board of Selectmen (Committee) provided Insufficient Detail in the posted agenda for the Committee meetings on
October 15, 2018. The Committee therefore violated the Open Meeting Law (OML) on October 15, 2018.

Details (uniess otherwise specified all dates below refer to dates in 2018):

1) On October 15, 2018, starting at approximately 6:00 p.m., the Committee convened in open and executive sessions. The posted agenda for
the meetings that day is attached hereto.

2) The posted agenda states that there will be Open and Executive Sessions:
D. To conduct strategy sessions in preparation for negotiations with nonunion personnel

3) The "official" video of the meeting(s) on October 15 may be viewed at https://www.natickpegasus.org/. This video makes it clear that these
meetings did indeed occur, and what transpired at those meetings.

4) Review of the posted agenda shows that the Committee committed the following errors:
a. The posted agenda failed to name the nonunion personnel to be discussed under Purpose 2. OML-2014-141; 2015-193; 2016-70. See also
July 27, 2018 responses from Kevin Manganaro of the Attorney General's office (attached hereto), Issue #2, stating that "Public bodies should

identify, both in their notice and in the open session announcement, the name of the specific nonunion personnel that is the subject of
discussion under Purpose 2",

5) The Committee therefore violated several of the requirements for posting the meeting(s) on October 15,2018.
6) Since October 15, 2018 was the date of the alleged violation, this Complaint is being filed "within 30 days...".

7) Also attached are one or more precedent determinations where other public bodies were found guilty of similar violation(s) of the Open
Meeting Law and its regulations.

R) Ninte that at [eact twn (2) Onen Mestinn | aw trainina sessions have heen canducted in Natick MA thic vear: 1) Rv the MASC on Mnndav

What action do you want the public body to take in response to your complaint?

Note: This text field has a maximum of 500 characters.

1)  want the Committee to make a public statement and apology, during an Open Session of the Committee, admitting that they violated
Open Meeting Law by improperly posting the sessions on October 15, 2018.

2) I request that the Attorney General invalidate the October 15 executive session, and order the Committee to disclose the minutes from that
executive session immediately.

3) Irequest that the Attorney General find that the above violation(s) are intentional, and fine the Committee.

Review, sign, and submit your complaint
I. Disclosure of Your Complaint.
Public Record. Under most circumstances, your complaint, and any documents submitted with your complaint, is considered a public record
and will be availabie to any member of the public upon request.

Publication to Website. As part of the Open Data Initiative, the AGO will publish to its website certain information regarding your complaint,
including your name and the name of the public body. The AGO will not publish your contact information.

1. Consulting With a Private Attorney.
The AGO cannot give you legal advice and is not able to be your private attorney, but represents the public interest. If you have any questions
concerning your individual legal rights or responsibilities you should contact a private attorney.

1. Submit Your Complaint to the Public Body.
The complaint must be filed first with the public body. If you have any questions, please contact the Division of Open Government by calling

(617) 963-2540 or by email to openmeeting@state.ma.us.

By signing below, | acknowledge that | have read and understood the provisions above and certify that the information | have provided is true
and correct to the best of my knowledge.

Signed: Date:
For Use By Public Body For Use By AGO
Date Received by Public Body: Date Received by AGO:

Page 2
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The Commonwealth of Massachusetts
Office of the Attorney General

One Ashburton Place
Boston, Massachusetts 02108

OPEN MEETING LAW COMPLAINT FORM

Instructions for completing the Open Meeting Law Complaint Form

The Attorney General's Division of Open Government interprets and enforces the Open Meeting Law, Chapter 30A of
the Massachusetts General Laws, Sections 18-25. Below is the procedure for filing and responding to an Open
Meeting Law complaint.

Instructions for filing a complaint:

o

Fill out the attached two-page form completely and sign it. File the complaint with the public body within 30
days of the alleged violation. If the violation was not reasonably discoverable at the time it occurred, you

must file the complaint within 30 days of the date the violation was reasonably discoverable. A violation that
occurs during an open session of a meeting is reasonably discoverable on the date of the meeting.
To file the complaint:
o For alocal or municipal public body, you must submit a copy of the complaint to the chair of the
public body AND to the municipal clerk.
o For all other public bodies, you must submit a copy of the complaint to the chair of the public body.
o Complaints may be filed by mail, email, or by hand. Please retain a copy for your records.
If the public body does not respond within 14 business days and does not request an extension to respond,
contact the Division for further assistance.

Instructions for a public body that receives a complaint:

&}
0
o

The chair must disseminate the complaint to the members of the public body.

The public body must meet to review the complaint within 14 business days (usually 20-22 calendar days).
After review, but within 14 business days, the public body must respond to the complaint in writing and must
send the complainant a response and a description of any action the public body has taken to address it. At
the same time, the body must send the Attorney General a copy of the response. The public body may
delegate this responsibility to its counsel or a staff member, but only after it has met to review the complaint.
If a public body requires more time to review the complaint and respond, it may request an extension of time
for good cause by contacting the Division of Open Government.

Once the public body has responded to the complaint:

o

If you are not satisfied with that the public body's response to your complaint, you may file a copy of the
complaint with the Division by mail, e-mail, or by hand, but only once you have waited for 30 days after filing
the complaint with the public body.

When you file your complaint with the Division, please include the complaint form and all documentation
relevant to the alleged violation. You may wish to attach a cover letter explaining why the public body’s
response does not adequately address your complaint.

The Division will not review complaints filed with us more than 90 days after the violation, unless we granted
an extension to the public body or you can demonstrate good cause for the delay.

if you have questions concerning the Open Meeting Law complaint process, we encourage you to contact the
Division of Open Government by phone at (617) 963-2540 or by e-mail at openmeeting@state.ma.us.



OPEN MEETING LAW COMPLAINT FORM
Office of the Attorney General
One Ashburton Place
Boston, MA 02108

Please note that all fields are required unless otherwise noted.

Your Contact Information:

First Name: Ronald Last Name: Alexander

Address: P.O.Box 81003

City: Wellesley State: MA Zip Code: 02481

Phone Number: +1(617) 651-1120 Ext.

Email:  ron.alexander10@comcast.net

Organization or Media Affiliation (if any):  Self

Are you filing the complaint in your capacity as an individual, representative of an organization, or media?

(For statistical purposes only)

[x] Individual [ ] Organization [ ] Media

Public Body that is the subject of this complaint:

[x] City/Town [ ] County [ ]Regional/District [ ]state

Name of Public Body (including city/
town, county or region, if applicable): Natick, MA Board of Selectmen

Specific person(s), if any, you allege
committed the violation: All Members

Date of alleged violation:  Oct 15,2018
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Description of alleged violation:

Describe the alleged violation that this complaint is about. If you believe the alleged violation was intentional, please say so and include
the reasons supporting your belief.

Note: This text field has a maximum of 3000 characters.

SUMMARY: The Natick, MA Board of Selectmen (Committee) Improperly Entered into an Executive Session meeting on October 15,2018.The
Committee therefore violated the Open Meeting Law (OML) on October 15,2018,

DETAILS (all dates below refer to dates in 2018 unless otherwise specified):

1) On October 15, 2018, starting at approximately 6:00 p.m., the Committee convened in open and executive sessions. The posted agenda for
the meetings that day is attached hereto.

2) The posted agenda states that there will be Open and Executive Sessions:
D. To conduct strategy sessions in preparation for negotiations with nonunion personnel

3) The “official" video of the meeting(s) on October 15 may be viewed at https://www.natickpegasus.org/. This video makes it clear that these
meetings did indeed occur, and what transpired at those meetings.

4) Review of the video shows that the Committee committed the following errors:

a. A Committee member (Richard Jennett) other than Chair Amy Mistrot stated the reasons for entering executive session. G.L. c. 30A, §§21
(b)(3)

b. The Chair failed to name the nonunion personnel to be discussed under Purpose 2. OML-2014-141; 2015-193; 2016-70. See also July 27,
2018 responses from Kevin Manganaro of the Attorney General's office (attached hereto), Issue #2, stating that "Public bodies should identify,
both in their notice and in the open session announcement, the name of the specific nonunion personnel that is the subject of discussion
under Purpose 2",

5) The Committee therefore violated several of the requirements for entering executive session on October 15, 2018,

6) Since October 15, 2018 was the date of the alleged violation, this Complaint is being filed "within 30 days...".

7} Alcn attached are one ar mare nrecedent determinatinns where nther nuhlic hndie< were faund auiltv of similar vialation(s) of the Onen

What action do you want the public body to take in response to your complaint?

Note: This text field has a maximum of 500 characters.

1)  want the Committee to make a public statement and apology, during an Open Session of the Committee, admitting that they violated
Open Meeting Law by improperly entering in executive session on October 15, 2018,

2) | request that the Attorney General invalidate the Oct 15 executive session, and order the Committee to disclose the minutes from that
executive session immediately.

3) I request that the Attorney General find that the above violation(s) are intentional, and fine the Committee.

Review, sign, and submit your complaint

I. Disclosure of Your Complaint.
Public Record. Under most circumstances, your complaint, and any documents submitted with your complaint, is considered a public record

and will be available to any member of the public upon request.

Publication to Website. As part of the Open Data Initiative, the AGO will publish to its website certain information regarding your complaint,
including your name and the name of the public body. The AGO will not publish your contact information.

Il. Consulting With a Private Attorney.
The AGO cannot give you legal advice and is not able to be your private attorney, but represents the public interest. If you have any questions
concerning your individual legal rights or responsibilities you should contact a private attorney.

11l. Submit Your Complaint to the Public Body.
The complaint must be filed first with the public body. If you have any questions, please contact the Division of Open Government by calling
(617) 963-2540 or by email o openmeeting@state.ma.us.

By signing below, | acknowledge that | have read and understood the provisions above and certify that the information | have provided is true
and correct to the best of my knowledge.

Signed: Date:
For Use By Public Body For Use By AGO
Date Received by Public Body: Date Received by AGO:
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EXHIBIT

5

—————————— Forwarded message ---------

From: Ron Alexander <ron.alexanderl 0@comcast.net>

Date: Thu, Nov 15, 2018 at 10:46 AM

Subject: Natick Board Of Selectmen - OML Complaint Form #9 - October 15, 2018 - Insufficient Detail in
October 15, 2018 Meeting Notice

To: Amy Mistrot <amistrot@natickma.org>, Diane Packer <dpacker@natickma.org>, Diane Packer
<dpacker@natickps.org>

Cc: <Selectmen@natickma.org>, ron alexander10 <ron.alexanderlQ@comcast.net>

Dear Natick, MA Board of Selectmen Chair and Natick, MA Municipal Clerk,

Per the Massachusetts Open Meeting Law, please find attached Open Meeting Law Complaint #9
and supporting documentation.

Please acknowledge receipt of this Complaint at your earliest convenience.

Sincerely,

Ron Alexander






—————————— Forwarded message ---------
From: Ron Alexander <ron.alexanderlO@comcast.net>

Date: Thu, Nov 15,2018 at 10:53 AM

Subject: Natick-BOS_OML Complaint Form #10 - October 15, 2018 - Improper Entry into October 15, 2018
Executive Session

To: Amy Mistrot <amistrot@natickma.org>, Diane Packer <dpacker@natickma.org>, Diane Packer
<dpacker@natickps.org>

Cc: <Selectmen@natickma.org>, ron alexander10 <ron.alexanderl0@comecast.net>

Dear Natick, MA Board of Selectmen Chair and Natick, MA Municipal Clerk,

Per the Massachusetts Open Meeting Law, please find attached Open Meeting Law Complaint #10
and supporting documentation.

Please acknowledge receipt of this Complaint at your earliest convenience.



Sincerely,

Ron Alexander



